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THE CORPORATION AS A FORM OF COLONIAL 
GOVERNMENT. II. 

III. The Corporate Colony. 

IT is now necessary to show how the last and most important 
stage in the development of the corporation as a form of 
colonial government was passed. In England, as the result of 
the combination of the council with the business corporation, 
two distinct types of organization had been produced. It 
remains to be seen how an open corporation of the London 
type — that is, one in which the membership was susceptible of 
indefinite increase — became merged in the colony which it was 
itself creating ; and how, as a consequence of this, it discarded 
old functions and adopted new ones, thereby becoming radi- 
cally changed as to the purposes, though not as to the form, of 
its existence. This change, it has been said, was accomplished 
in two ways : by the transfer of the governing body of the cor- 
poration and ultimately of its members and interests into the 
colony, and by the creation of a corporation on the place. 
These events were of sufficient importance to make an epoch 
in the history of English colonization ; for, if we view them 
from the English and imperial standpoint, we see that they 
gave rise to a distinct form of colonial government ; while if 
we view them from the American standpoint, that of local and 
national independence, we see that through them originated the 
earliest form of the American commonwealth. The transitional 
process by which, in the case of Massachusetts, the change was 
effected will now be traced. 

As has been many times related, the Massachusetts Company 
developed out of an association of adventurers living in the 
neighborhood of Dorchester, England, who in 1623 founded a 
fishing-station at Cape Ann. This enterprise proved a failure, 
and after three years the partnership was dissolved. Only a few 
men remained at the station ; but soon the Rev. John White of 
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Dorchester interested other west-of-England men in the work 
of founding a colony, and six of them, in March, 1628, obtained 
by indenture from the New England Council a grant of the 
territory lying between the Merrimac and Charles rivers, and 
extending through to the Pacific Ocean. With this land gov- 
ernmental powers in the full and proper sense of the term were 
not and could not be bestowed. Neither were the grantors 
incorporated, but the grant was made expressly to them, "their 
heirs and assigns." They were made tenants, like any body of 
proprietors, though, according to the provision of this indenture, 
they held not of the New England Council, but of the crown. 
Apparently, then, the Council, in obedience to the statute 
Quia Emptores, resigned all its rights of soil and jurisdiction, 
and left the patentees face to face with the king. 1 They soon 
took advantage of their right to associate others with them- 
selves. A number of east-of-England men became interested 
in the enterprise, and the result of the impulse which they gave 
was the procuring of a royal charter in March, 1629, confirming 
the grant of territory already made and adding thereto full 
corporate and governmental rights. 

Now it should be noticed, in the first place, that the Company 
of Massachusetts Bay in New England, which was created by 
this grant, was modeled after the London Company organized 
twenty years before. Provision was made in the charter for a 
general court, which should meet four times a year during the 
law terms, and the Easter session of which should be called 
the court of election. Provision was also made for a governor, 
deputy-governor and board of eighteen assistants, all of whom 
should be chosen by the general court. They had powers cor- 
responding to those of the treasurer, his deputy and the council 
in the London Company. In the Massachusetts board of assis- 

1 That this grant was not wholly regular is evidenced by the fact that within 
its bounds was included the territory which the New England Council had granted 
to Robert Gorges in 1622. Years after, Sir Ferdinando Gorges wrote in his Briefe 
Narration that, when the Earl of Warwick requested his consent to the issue of 
the patent to Sir Henry Roswell and his associates, he gave it " so far forth as it 
might not be prejudiciall " to the interests of his son, Robert Gorges. But appar- 
ently those interests were in no way regarded. Baxter, Gorges, II, 51, 59. 
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tants we find no suggestion whatever of a royal council, show- 
ing that the old combination of 1606 had been entirelyoutgrown, 
and that the way had been cleared for the exercise of royal 
control directly through the Privy Council or a board of com- 
missioners closely affiliated therewith. The governor, deputy 
and assistants were also empowered to meet monthly in a 
court x which in function corresponded with the ordinary court 
of the London Company. In one respect, however, the assistants 
of the Massachusetts Company had a position different from that 
of the council in the London corporation under the charter of 
161 2 : six of them, with the governor or deputy-governor, con- 
stituted a quorum of the general court, and therefore, according 
to the common law, must be present whenever business was 
transacted. 2 Thus the Massachusetts assistants had in the leg- 
islative body a distinct place, which did not belong to the Vir- 
ginia council. All the customary powers were to be exercised 
by the general court, either directly or through the machinery 
thus provided. Less elaboration was necessary than in the 
case of the London Company, because the membership 8 of the 
corporation was by no means as large, and much less business 
was done. Still we find that the Massachusetts men had their 
auditors, secretary, treasurer and special committees. Finally, 
to the general court of the Massachusetts Company, as to that 
of its progenitor, the power to increase the membership of the 
body was given. The word freemen also made its appearance 
in the Massachusetts charter as the designation of the mem- 
bers, whereas in the earlier patents for colonization the terms 
associates and adventurers had been commonly used. 

1 For the doings of such courts of assistants, while the company was resident 
in England, see Massachusetts Colonial Records, I, 42-44. 

2 The language of the document was as follows : " We do . . . give and grant 
. . . that the governor, or . . . the deputy governor . . ., and such of the assist- 
ants and freemen of the said company as shall be present, or the greater number 
of them so assembled, whereof the governor, or deputy governor, and six of the 
assistants, at the least to be seven, shall have full power," etc. 

3 The total membership of the Massachusetts Company was no, and these 
included no livery companies and no individuals above the rank of knight. See 
S. F. Haven, "Introduction to the Records of the Massachusetts Company," 
Archaeologia Americana, III, 134 et sea. 
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An imitation of the London model so close as that we have 
described must not be regarded as an accident. The patentees 
were men from London and the east of England, and were thus 
more or less conversant with the London Company and its 
work. They were at least in political sympathy with Sir 
Edwin Sandys and the other leaders in the London enterprise 
during the last six years of its existence. If, as was probably 
the case, they had ever thought of expanding their corporation 
into a colony, they could not take the New England Council 
as their model. There was no need of devising a third form of 
corporation, had that been possible, for the London system 
gave them what they wanted. Therefore it was chosen, and 
was so readjusted as to give form to a colony which should be 
not only democratic in type, but, so far as possible, independent 
of the mother country. The readjustment was effected by 
the transfer of the governing body of the corporation into the 
colony which it was creating. This removal was a fact of the 
greatest importance not only in the history of New England, 
but in the development of modern governmental forms, and as 
such is worthy of detailed study. In passing, moreover, it may 
be noted that, while the open corporation was being expanded 
and reproduced in New England, the close corporation of 1620 
lost its vitality and disappeared. 

The legality of the transfer of the corporation of Massachu- 
setts into the colony it is not necessary to discuss at length. 
The views of writers concerning it have differed widely. The 
docket attached to the " king's bill " when the charter was 
drawn indicates that the intention of the king and of his law 
officers was that the corporation should be resident in England. 
It mentions the existence in the document of " clauses for y e 
electing of Governors & Officers here in England," and says 
that such privileges were bestowed as " are usuallie allowed to 
Corporacons in England." * But in the charter as it passed the 
great seal are no words which necessitate the residence of the 
corporation in England. Indeed, Chief Justices Rainsford and 

1 Deane, " Forms used in Issuing Letters-Patent," in Proceedings of the Mas- 
sachusetts Historical Society, 1869, p. 173. 
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North, in an opinion which they delivered in the reign of 
Charles II, declared that the company was created a corpora- 
tion on the place. It is not improbable that they were led to 
this conclusion by interpreting literally the words "in New 
England," which occur in the name of the corporation. But, 
however consistent this view may seem to be with the language 
of the charter, the docket, when taken in connection with the 
history of the company during the first year of its existence, 
shows that the corporation became established in New England 
as the result rather of removal than of original creation. For a 
year it was actually resident in England, and there transacted 
its business. Not till about five months after the issue of the 
charter was the project of removal mentioned in the general 
court. But that legal obstacles which might have prevented 
such a step had been carefully removed by the petitioners for 
the charter, or their advisers, is indicated by the statement 
made years afterward by Governor Winthrop, that it was 
intended that the corporation should be resident in England, 
but " with much difficulty we got it abscinded." 1 

The removal of the company's charter into Massachusetts 
was a matter of slight importance : the important fact was that 
the governor, the deputy-governor and the majority of the assis- 
tants came over. The last court of assistants held in England 
met on board the Arbella, March 23, 1630; the first session of 
the court in New England was held at Charlestown, August 23, 
1630. 2 Although only a part of the patentees ever emigrated, 
no further sessions of the general court were held in England. 
It met for the first time in Massachusetts, October 19, 1630. 3 
But before referring to the changes which took place in its 
organization and in the motives which underlay its later action, 
we must note how the business affairs of the company were 
settled. 

At the meeting of the company held November 30, 1629, a 
board of ten, called undertakers, and made up equally of planters 
and adventurers, was chosen to take charge for seven years of the 

1 R. C. Winthrop, Life and Letters of John Winthrop, II, 443. 

2 Mass. Col. Recs., I, 70, 73. 3 Itid., I, 79, 
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joint stock. They were to assume both the assets and liabilities 
of the company, and were guaranteed five per cent net profit 
on the business done. They were to receive half the profits of 
the fur trade with the colony ; and were assured a monopoly 
of salt-making, of the transportation of passengers and goods 
to and from the colony and of furnishing the colonial maga- 
zine at fixed rates. 1 They were also to receive subscriptions 
to the common stock from such as might choose to invest, 
and on such terms as they, as managers, might determine. A 
treasurer was chosen to receive, care for and disburse all funds ; 
and Governor Winthrop was made the head of the board. The 
undertakers provided vessels for the transportation of those 
who went with Winthrop, and possibly for a time thereafter ; 
but to their subsequent activity, along this or any other line 
mentioned in the contract, we find almost no reference in the 
printed authorities. The settlement of the Dutch on the Con- 
necticut and the Hudson, the preoccupation of the Kennebec 
by New Plymouth and of the Piscataqua by John Mason and 
his associates, prevented Massachusetts from absorbing a large 
part of the fur trade of New England. Such as there was 
appears to have been carried on by individuals or associations 
under conditions prescribed by the general court ; 2 but of con- 
nection of the undertakers with it no evidence has been found. 
The meagre references in the Records and other contemporary 
authorities to the salt industry show that it was not of sufficient 
importance to demand much regulation, 8 and not the slightest 

1 Mass. Col. Recs., I, 62 et seq. 

3 Ibid., I, 88, 93, 96, 179, 208, 322 ; II, 44, 83, 86, no, 138; III, 53. In the 
Body of Liberties of 1641 there was no provision concerning Indian trade ; but 
in the Laws and Liberties of 1649, as issued in 1660, appear acts for its regu- 
lation. One of these declares that "the trade of furrs with the Indians in 
this Jurisdiction doth properly belong to this Common-wealth, and not unto par- 
ticular persons." See Whitmore's edition of the Colonial Laws of Massachusetts 
(1889), pp. 161, 242. The votes of the general court concerning this trade and the 
licenses it granted for its prosecution show how this principle was applied in 
practice. 

* Ibid., I, 331 ; II, 229. These references show that, while permission to 
experiment with new processes of manufacture was obtained from the general 
court, freedom to produce this commodity was enjoyed by all the inhabitants of 
the colony. 
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trace of its being carried on by the undertakers appears. The 
part played by the magazine in the trade system of Massachu- 
setts must also have been slight, for neither in the Colonial 
Records nor in the writings of Winthrop have we any account 
of its existence in the colony subsequent to 1630. 1 In fact, 
immediately after Winthrop's arrival in Massachusetts he was 
forced to send back to Bristol by John Pierce and Isaac Aller- 
ton of New Plymouth for a supply of provisions. 2 Early the 
following summer Allerton arrived in the White Angel with 
live stock and provisions for both Massachusetts and New 
Plymouth. 8 Private trading appears soon to have become the 
rule in the Bay colony. Of the undertakers who were expected 
to take up their residence in New England Isaac Johnson soon 
died,. John Revell returned to England and Sir Richard Salton- 
stall returned temporarily to England, but afterward came back 
and settled in a remote part of the colony. 4 This left Winthrop 
and Dudley in Massachusetts as the only survivors of the board 
from whom active participation in its work might be expected. 
But in Winthrop's correspondence, as preserved, the only refer- 
ences to business transactions with the undertakers in England 
concern payment for the ships which brought over the emigrants 
of 1630. 5 With Samuel Aldersey, who, as treasurer of the 
company when Winthrop left England, was to care for the 
moneys of the *' joint stock " 6 and pay them out upon warrants 
under the bonds of the undertakers, or any three of them, 
he apparently did not correspond at all. 7 In his Letter to the 
Countess of Lincoln Thomas Dudley said 8 that the loss of the live 
stock which had died on the outward voyage, the failure to 
send a supply of the same from Ireland and the delay in build- 

1 Of the existence of a magazine there previous to that time there is abundant 
evidence. Recs., I, 393, etc. 

2 Winthrop, History of New England (Savage's edition), I, 448. 
» Ibid., I, 69. 

* Young, Chronicles of Massachusetts, pp. 315, 317, 336 ; Winthrop, I, 451. 
s Winthrop, I, ,448 et seq. 
« Recs., I, 65. 

7 During the first year of Winthrop's residence in Massachusetts his son John 
was his business correspondent. 

8 Young, Chronicles, p. 321. 
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ing " weakened our estates, especially the estates of the under- 
takers, who were three or four thousand pounds engaged in the 
joint stock, which was now not above so many hundreds." * Still 
in 1634 a committee, most, if not all, of whom were patentees 
resident in England, was appointed to choose from among 
themselves one to be treasurer for a year " for this plantation," 
and to grant a full discharge to the existing treasurer ; and in 
1638 Mr. George Harwood, the treasurer, was requested to 
present his account. 2 These entries indicate that commercial 
relations of some sort were for a number of years kept up 
with adventurers resident in England, but not with the under- 
takers as such. The hints which have been preserved concern- 
ing such relations do not seriously modify the conclusion that 
by the close of 1630 the joint-stock or purely commercial 
element in the Massachusetts enterprise had practically disap- 
peared. It was decided that henceforth that Company should 
not directly engage in trade, but should confine itself to regu- 
lating it. With its removal into the colony it began to devote 
itself to the work of settlement and government. Trade con- 
tinued and expanded, but in private hands, subject to the legis- 
lative and administrative control of the colonial government. 

An analogous change was wrought in the land system of the 
colony at the time of the transfer of the government to Massa- 
chusetts. As will appear later, the corporations which were 
resident in England made their colonial domains to some extent 
sources of profit. They granted them to adventurers or settlers 
as rewards for sharing in the enterprises ; they settled tenants 
and servants upon them ; they might even collect quit rents. 
In May, 1629, while the Massachusetts Company was still 
located in England, a plan of this nature was adopted for the 
division of lands among the settlers at Salem. 3 Adventurers 
were to receive 200 acres for each sum of .£50 invested, and 
to share proportionally for each multiple or fraction of that 
sum put into the enterprise. Adventurers who became set- 

1 From accounts growing out of transactions when the company was resident in 
England. 

2 Recs., I, 128, 238. S. F. Haven in Archaeologia Americana, III, 123. 

3 Mass. Col. Recs., I, 43. 



510 POLITICAL SCIENCE QUARTERLY. [Vol. XI. 

tiers, or who sent over others at their own charge, were to 
receive fifty acres for each person transported. Persons other 
than adventurers, who brought families at their own expense 
into the colony, were to receive fifty acres for the master of 
the family, and such amount in addition as, "according to 
their charge and quality," the governor and council in New 
England might think necessary. Provision was also made in 
the plan for a town in which adventurers should build their 
houses. A part of the domain was reserved by the company, 
and servants had already been sent over to cultivate it. A 
few large private grants had also been made to prominent 
adventurers. Though quit rents had not appeared, yet, under 
these instructions, a land system was in process of develop- 
ment in and about Salem which was similar to that estab- 
lished by the London Company in Virginia. It was a system 
in which the company acted as proprietor and so managed its 
estate as to secure a profit therefrom. 

After Winthrop's arrival in Massachusetts, the corpora- 
tion acted no longer in the capacity of a land company : it no 
longer sought in any way to obtain a profit from its domain. 
It is true that subsequent to that time, and in recognition of 
public services, it made some grants to individuals, but these 
were never large, 1 and after the first decade but few of them 
were issued. Instead, the township system developed, as it 
was doing under similar conditions in New Plymouth. This 
means that, owing to the circumstances attending the migra- 
tion and settlement, the colonists established themselves in 
detached groups about Massachusetts Bay. 2 We know that in 
New Plymouth this process of dispersion went on in spite of 
the prolonged opposition of the colonial authorities. 3 There is 
also evidence that it was inconsistent with the original plan 

1 Egleston, Land System of New England, p. 24, in Johns Hopkins University 
Studies, vol. iv. 

2 The sickness which prevailed at Salem in the winter of 1629-30 and at 
Charlestown during the following summer and fall had much to do with this. It 
broke up completely the system of cultivating the company's land by means of 
indented servants. Young, Chronicles, p. 312. 

3 Bradford, History of New Plymouth, pp. 303 et seq. 
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of Winthrop and his associates, but they yielded at once to 
the natural course of events. 1 The removal of the seat of the 
colonial government from Salem to Charlestown caused the 
former to appear distinctly as a town. Charlestown had 
enjoyed a separate existence for a brief time before it became 
the temporary residence of the governor and other magistrates. 
As the result of a second removal, Boston became both a town 
and the permanent place of residence of the colonial authori- 
ties. These and the other early settlements were established 
without express authorization from the general court, but 
soon the court began to name 2 them and to provide for 
fixing their boundaries. Constables were also appointed, 3 and 
other provision was made for the exercise within them of 
local powers subject to control by the colonial government.* 
For our purpose the important point is that the towns as com- 
munities become the chief grantees of the company's land. 
After the town had been established and its limits fixed, those 
of its inhabitants who were the direct objects of the grant 
became the proprietors of the land within its bounds, and 
either held and managed it as common or disposed of it to 
individuals. The colony as such made no effort to secure a 
territorial revenue : it did not establish a land office or a sys- 
tem of quit rents. Thus one of the most characteristic feat- 
ures of the provincial system was lacking. Only by the 
towns and their boards of proprietors was a work done which 
was analogous to that performed in the provinces by the 
governor and the officials of the land office. But even in 
the towns, whether when the commons were divided or when 
grants were occasionally made to individuals, the land was 
not often sold or leased. 5 Rent only occasionally appeared 

1 Dudley's Letter to the Countess of Lincoln, Young, Chronicles of Massa- 
chusetts, p. 313. 

2 Recs., I, 75, 94, 127. 

3 Ibid., I, 76, 79. l Ibid., I, 167, 172. 

5 Boston Records, Book of Possessions, printed in Second Report of the 
Boston Record Commission, 1881. Charlestown Land Records, in Report of 
Boston Rec. Comm. for 1883. Roxbury Land Records, in Report of Boston Rec 
Comm. for 1884. See also the able papers on the Genesis of the Massachusetts 
Town in Proc. of Mass. Hist. Soc, Second Series, vols, v and vii 



512 POLITICAL SCIENCE QUARTERLY. [Vol. XI. 

and in no sense formed a characteristic element of the system. 
At the same time all titles derived their validity from some 
prior grant of the general court. 1 

We have now seen what was the policy of the corporation 
of Massachusetts Bay concerning trade and land. In form, 
at least, the corporation was created to be a land and trading 
company. But it was not the intention of its founders that it 
should pursue those lines of enterprise. Under their manage- 
ment its activity was turned in other directions. In fact, after 
the removal of the corporation into Massachusetts, a form of 
organization was assumed which was incompatible with the 
cultivation of land and the prosecution of trade. This may 
be regarded as the negative result of the process we are 
describing. 

The transition from the corporation to the corporate colony 
on its positive side will appear most clearly when we notice 
the change which it wrought in the character of the free- 
men. For some months after the arrival of Winthrop and his 
followers, the magistrates constituted nearly all the members 
of the corporation who were present in Massachusetts. 2 But 
at the general court held October 19 of that year more than 
one hundred persons, several of them old planters, applied for 
admission as freemen. 3 Had these been simply adventurers 
offering to purchase shares in a commercial enterprise or to 
remove into a dependent colony and take up land there, they 
would have been welcomed. Instead, we find the Massachu- 
setts authorities hesitating. They seem to be casting about 
for means to save their enterprise from being swamped. 
They apparently desire to ascertain the political qualifications 
of the would-be freemen, and not their capacity to become 
good farmers or to pay for the stock for which they subscribe ; 
and as things were, their fitness politically had to be determined 
largely by moral and religious considerations. The magis- 
trates first and naturally seek to perpetuate their power by 

1 Colonial Laws of Mass. (ed. of 1889), p. 141 ; (ed. of 1887), p. 74. Recs., 1, 1 17 

2 Palfrey, History of New England, I, 323 n. 

3 Col. Recs., I, 79. 
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procuring the assent of the settlers to an order giving to the 
assistants not only the right of choosing the governor and 
deputy-governor, but, with them, of making laws and appoint- 
ing the officers to execute them. To the freemen was left 
simply the power to elect the assistants. 1 This was clearly a 
violation of the patent, 2 and was so acknowledged at the next 
session of the general court. At that time, May, 1631, John 
Winthrop was reelected governor " by the general consent of 
the Court, according to the meaning of the patent " ; and by 
the same body Thomas Dudley was chosen deputy-governor. 
If we seek for an explanation of this sudden return to the 
forms prescribed in the charter and the abandonment of the 
narrow oligarchical system of the previous year, we shall 
probably find it in the religious test which was established 
by the court at this session : 

To the end the body of the commons may be preserved of 
honest and good men, it was likewise ordered and agreed that for 
time to come no man shall be admitted to the freedom of this body 
politic but such as are members of some of the churches within the 
limits of the same. 3 

With this condition established it was safe to admit free- 
men* and to entrust to them the election of all the magis- 
trates, together with legislative power. The difficulty which 
had threatened the enterprise the year before was thus over- 
come, the first hard question solved. By this act more than 

1 Mass. Col. Recs., I, 79. 

a On April 30, 1629, the general court in England created a subordinate 
government for the colony, consisting of a governor and council, and authorized 
them to pass all necessary orders for the control of the plantation and its 
inhabitants, sending copies of all such orders from ti.ne to time to the com- 
pany in London. — Recs., I, 38. But this act could not serve as a precedent for 
the order of October 19, 1630, because the two referred to different institutions of 
government. The attempt to substitute the governor and assistants as a legis- 
lative body for the general court was distinctly inconsistent with the charter. 
Joel Parker, however, in Proc. of Mass. Hist. Soc, 1866, p. 4S, seems to con- 
found government of and by the company with subordinate government in the 
colony. 

8 Mass. Col. Recs, I, S7. Notice in this connection that the freemen are 
coming to be called " commons " and " people." 

* The list of those admitted as freemen in 1631 is in Recs., I, 366. 
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by any other, except the transfer of government, was effected 
the transition from the colonial corporation to the Puritan 
commonwealth. It was done by attaching to the position 
of freeman a wholly new qualification, and as the result of the 
change he became no longer an adventurer, but an active 
citizen. 1 

In May, 1632, it was voted that the governor, deputy and 
assistants should be chosen in the court of election, and that 
the governor should always be chosen out of the assistants. 2 
In May, 1634, the powers of the general court as contained 
in the charter were reaffirmed. It was then declared that 
it alone had power to admit freemen, to make laws, to elect 
and appoint officers, to raise money and grant lands. The 
freeman's oath of fidelity to the commonwealth government, 
as established, was enacted by this court. It took the place 
of an earlier freeman's oath which, so far as I know, has not 
been preserved. If by the reference is meant an oath admin- 
istered to members of the corporation while resident in Eng- 
land, the nature of the two was wholly different. The oath 
of 1634 provided for submission and loyalty to the " govern- 
ment ... of this commonweale," and had reference to nothing 
but a political obligation. 

The merging of the corporation in the colony necessitated 
an important change in the organization of the general court 
which was not contemplated in the charter. Significant though 
it was, it involved no change in the source whence the power 
of the body came. I refer to the development of the depu- 
ties, the element representing the localities in the court. This 

1 That the Massachusetts leaders were consciously working toward such a sys- 
tem as this test made possible is evidenced by their earlier and later utterances 
taken as a whole. But Winthrop's Modell of Christian Charity ( 3 Mass. Hist. 
Coll., VII) may be regarded as the best statement of their ideals as they were in 
1630 and 1631. That the chief motive underlying the events of those years is the 
one here emphasized, is made very probable by that tract. 

2 Mass. Col. Recs., I, 95. As Winthrop was governor when this order was 
passed and was reelected the next year, one must infer that the governor was con- 
sidered a member of the board of assistants. Yet that is not the idea of his 
position which one would derive from the charter, while the records of the com- 
pany when resident in England show that he was not then included in the board 
of eighteen assistants. — Recs., I, 60. 
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was necessitated by the increase in the number of the free- 
men and by their dispersion, both of which were results of 
the founding of the colony by an open corporation. As 
Governor Winthrop told certain representatives who appeared 
before him in 1634 : 

When the patent was granted, the number of freemen was sup- 
posed to be (as in like corporations) so few, as they might well 
join in making laws ; but now they were grown to so great a body, 
as it was not possible for them to make or execute laws, but they 
must choose others for that purpose. 1 

As is well known, the deputies appeared as the immediate 
result of a protest against the narrow oligarchy established 
by the magistrates in 1630 and the levy of taxes by them 
alone. The protest of Watertown, though it was followed 
by submission, occasioned some important results. In the 
first place, it drew from Governor Winthrop the declaration 
that " this government was rather in the nature of a parlia- 
ment " than of a mayor and aldermen, as the objectors had 
thought. 2 This is the earliest authoritative statement from 
a leader in the enterprise of the change which it was believed 
had been wrought by the transfer of government to Massa- 
chusetts. Expressed in modern scientific terms, it meant that 
by the change this body of freemen had been raised from the 
domain of private into that of public law. It was regarded as 
no longer in the proper sense of the word a corporation, but 
a commonwealth. The assistants, then, who, as Winthrop 
claimed, were representatives of the freemen, had, like mem- 
bers of parliament, full discretionary power to legislate and 
to levy taxes ; while the freemen could exercise political 
control over them through elections and the presentation of 
grievances. 

It is also probable that the protest from Watertown contrib- 
uted to the legislation of May 9, 1632, which restored to the 

1 Winthrop, I, 153. 

2 Ibid., I, 84. Of course, as has been shown, the type of corporation from 
which the corporate colony developed was not the municipality, but the trading 
company. 
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general court the right of electing the governor and deputy 
governor. It certainly caused the issue of an order by that 
court that two from every plantation should be appointed " to 
confer with the Court about the raising of a public stock." 1 
The language of Winthrop concerning this event, and the fact 
that this was a court of election, leads to the inference that 
the conferees were chosen then and there by the freemen 
present from the respective towns. 2 Winthrop says they 
were chosen "to be at the next Court to advise with the 
governor and assistants about the raising of a public stock." 3 
There is no proof, however, that the conferees ever met. 
They are not mentioned again in the Records, and Winthrop 
makes no further reference to them. There is, furthermore, 
no record of the levy of another tax till March 4, 1633, and 
that was voted by the assistants. 4 

The movement, however, though stifled for the time, was 
secretly spreading. Shortly before the meeting of the May 
court of 1634, representatives from each town met to consider 
matters which were to be brought before that body. 5 They 
desired to see the patent. The reply of the governor to 
them shows that they also urged the establishment of a 
representative system. He put them off with the proposal 
that a committee of deputies from the towns should yearly 
be appointed to revise the laws and present grievances to 
the assistants, but not to make new laws. 6 This was by no 
means satisfactory, and by the next court it was ordered 7 
that thereafter the freemen of each town might choose two 
or three representatives to prepare business for the general 
court and to act therein with full authority on their behalf 
in the making of laws, granting of lands and doing of what- 

1 Mass. Col. Recs., I, 95. 

2 Winthrop, I, 91. 

3 Winthrop's language implies that the court of assistants is here meant. 
This interpretation is also necessitated by all the circumstances of the case. 
The only regular session of the general court then possible in Massachusetts 
was the court of election, and that did not meet again till May, 1633. During 
the intervening twelvemonth the general court did not meet at all. 

4 Recs., I, 103. 6 Ibid., I, 152. 

5 Winthrop, I, 152. ' Recs., I, 118. 
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ever else the freemen might do, elections only excepted. 
From this time on the general court of Massachusetts con- 
sisted of the assistants and the deputies. They sat together 
in one house till 1644, though in March, 1636 the legislative 
equality of the two bodies was declared. 1 Thus within a 
period of fourteen years from the transfer of the government 
the Massachusetts legislature had assumed its final form. 

It always bore, however, not only in name but in character- 
istics, the marks of its origin. Like the general court of the 
corporation, it was wholly an elected body. The governor and 
assistants were elected just as truly as were the deputies, and 
for the same terms. From this point of view the only dif- 
ference between the assistants and deputies was that the 
former received their mandate from the freemen as a col- 
lective body, while the deputies received theirs from the 
freemen organized into towns. As provided in the charter, 
the assistants, in addition to their legislative functions, were 
with the governor the permanent administrative council of 
the colony. They also assumed the new duties of the highest 
judicial court in the colony. To the fact that they were 
thus connected with the permanent work of government is 
to be attributed, at least in part, that rigid conservatism which 
the deputies found it so hard to overcome. As in the corpo- 
ration, so in the colony, the general court was the source 
of power. Says the act of 1634, repeatedly confirmed in 
later years : 

It is hereby declared that the General Court ... is the chief 
civil power of this commonwealth, which only hath power to raise 
taxes upon the whole country, and dispose of lands, . . . and may 
act in all affairs of this commonwealth according to such power, 
both in matters of council, making of laws and matters of judi- 
cature, by impeaching and sentencing any person or persons 
according to law, and by receiving and hearing any complaints 
orderly presented against any person or court. 

The governor occupied toward the colony substantially the 
same position which he held toward the corporation in England. 
1 Recs., I, 170 ; II, 58. 
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He possessed no veto power. No provision was made in the 
system for his guidance by instructions. As in the charter, so 
now by law, the number of sessions of the general court which 
must be held annually was specified. 1 After 1639 tne court of 
election met without special summons. The only duty of the 
governor was to call the court together on extraordinary occa- 
sions, 2 and to preside over its deliberations. He was not em- 
powered to adjourn or dissolve the court, without its consent : 
on these, as on other questions, he simply declared the will of the 
majority of that body. 3 His assent to the acts of the legislature 
was not required. Therefore, in Massachusetts the governor 
could not be considered a branch of the legislature; in no sense 
was he its constituting officer. 4 He was simply its president, 
as he had been of the court of the corporation in England, 
and had the casting vote when there was a tie. 6 When the 
court was divided into two houses he presided over that of 
the assistants. It was in his magisterial power, then, rather 
than in his connection with the legislature, that the governor 
of Massachusetts found his strength. He was, during his 
term, the permanent administrative head of the colony, and 
presided over its highest judicial court. Through the exer- 
cise of these functions he, with the men who surrounded him, 
could restrain and conserve : but the onward flow of legislation 
the governor could modify only through personal and official 
influence. His position, then, was in every way analogous to 
that occupied by Sir Edwin Sandys in the London Company, 
while in important respects it differed from that of the 
proprietary or royal governors. His position was stronger 
than theirs in one respect — he was an elected officer, and so 
might be supposed to carry with him the support of his con- 
stituents. His means of controlling legislation were much 

1 Col. Recs., I, 118, 170. 

2 Ibid., I, 277. Colonial Laws (ed. of 1889), p. 142. 

3 See Body of Liberties, clause 69. 

4 In the General Laws as revised and issued in 1658 the general court is said 
to consist of the magistrates and deputies. No distinction is there made between 
the governor and the other magistrates. — Colonial Laws (1889), p. 141. 

s Laws of 1641 ; Colonial Laws, p. 143. The governor also had the casting 
vote in the court of assistants. — Body of Liberties, clause 71. 
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less direct than theirs, though as events proved they may 
have been quite as effective. The position of the governor 
in Massachusetts is but typical of the system of which he 
formed a part. It was a system in which tenure by election 
predominated, 1 a characteristic which resulted from the merg- 
ing of the corporation in the colony and which made all the 
easier the transition to the commonwealth. 

In order to complete the picture of the corporate colony as 
it developed in Massachusetts, it is still necessary to describe 
the additional functions which, after its removal, the corpora- 
tion had to assume as a consequence of its becoming a political 
body. The general court, or at the beginning the assistants 
as a substitute for it, was in this system the center from which 
developed all the organs necessary for the government of the 
colony or jurisdiction ; and behind the general court was the 
body of freemen from which it derived its power. The system 
created was essentially democratic, for in it the more import- 
ant offices were held by election, while those officers who were 
appointed received their commissions from the general court, 
which was itself an elected body. 2 

Immediately upon settlement the assistants assumed judicial 
powers. 3 At their first meeting in Massachusetts they issued 
an ordinance concerning process in civil actions, and ordered 
the arrest of Thomas Morton of Mount Wollaston. At their 
next session they tried him, apparently in a very summary 
manner, and sentenced him. Criminal trials occurred before 

1 The powers of the freemen in elections are very clearly and forcibly stated 
in the Body of Liberties, clauses 67, 68 and 74. Also in Gov. Winthrop's tract 
on " Arbitrary Government," Life and Letters, II, 444. 

2 In 1644 the elders, in reply to a question from the general court, thus gave 
their opinion touching this point: " If the affairs committed to such officers and 
commissioners be of generall concernment, we conceive the freemen . . . are to 
choose them, the General Court to set forth their power and places ; but if the 
affairs committed to such officers and commissioners be of merely particular con- 
cernment, then we conceive the Generall Court may both choose them and set 
forth their powers and places." Col. Recs., II, 92. 

8 See Washburn, Judicial History of Massachusetts, pp. 13, 26. See also the 
important statement of the elders bearing on this mode in 1644. — Col. Recs., II, 
91, 93. In the early laws of Massachusetts the existence of the court of assistants 
is simply assumed. — Body of Liberties, sect. 36. 
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them at intervals from that time on, and sentences were exe- 
cuted upon their order. But this was an entirely new func- 
tion, the exercise of which in England would have been an 
impossibility. Still, its continued exercise resulted in the 
assistants becoming the chief judicial court of the colony. 
In March, 1632, the assistants ordered that their own courts 
should meet monthly ; 1 but in March, 1636, it was enacted by 
the general court that for judicial purposes they should sit 
quarterly at Boston, 2 and these sessions became popularly 
known as the " great quarter courts." This act remained in 
force till October, 1649, when it was repealed and the sessions 
of the assistants were reduced to two per year. 3 By that time 
the jurisdiction of this court was so denned as to include cases 
of divorce, criminal cases involving a capital penalty, loss of 
member or banishment, and those which came on appeal from 
the lower courts. 4 In 1674 admiralty cases were placed under 
its jurisdiction. 5 Over this court the governor or his deputy 
presided ; and all the judges were of course elected, and that 
for annual terms. 

In 1636 the general court created four inferior or quarter 
courts, which in 1643 became the county courts of Massachu- 
setts. 6 The judges of these were the magistrates who lived 
near the place where the courts were held. They were of 
course elected officers. At the beginning there were associated 
with them persons selected by the general court from a larger 
number nominated by the towns of the district; and there 
should have been in each case enough of these to make with the 
magistrates a bench of five justices. The quarter courts exer- 
cised the lower criminal jurisdiction, tried civil cases which 
did not involve more than ;£io and proved wills. In 1650, 
after the organization of the shire, an act was passed by the 
general court providing that the "associates" should be elected 
by ballot in the towns of their respective counties, at the 
time when votes were cast for magistrates ; and they were pre- 

1 Recs., I, 93. 2 Ibid., I, 169. » Ibid., II, 286. 

* Colonial Laws (ed. of 1889), p. 143. & y&v/., jya, 575. 

6 Recs., 1,169; Colonial Laws (ed.of 1887), p. 36; Recs., 11,38; Howard, Local 
Constitutional History of U. S., pp. 322 et seq. 
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sented before the court of election for its confirmation. 1 These 
county courts tried all civil suits save those for divorce. In 
1638 courts for ending small causes — 20s., later 40^., or 
under — were created to meet in the towns. 2 They were held 
by the resident magistrate, if there was one ; or if there was 
none, by three commissioners appointed by the general court, 
or later by the county courts. 3 Sometimes the selectmen of 
the towns acted in this capacity. 4 

These courts were bound together by a system of appeals, 
under which cases could also be carried before the general 
court. This body, especially in the earlier years of the colony, 
discharged most important judicial functions. It tried many 
of the most important civil and criminal cases, and all which, 
like those of the Antinomians, were of a semi-political character. 
During such trials the deputies were placed under a special 
oath. But in 1642, after the judicial system of the colony had 
been measurably developed, it passed the following order: 

Whereas this court is often taken up in hearing and deciding par- 
ticular cases between party and party, which more properly belong- 
eth to other inferior courts ; this court being onely to help in such 
cases where the party can have no reliefe in any other Court, it is 
therefore hearby declared, that all causes between parties should 
first be tryed in some inferior court ; and if the party against whom 
the judgment shall pass shall have any newe evidence or other newe 
matter to plead, he is to desire a newe triall in the same court upon 
a bill of reveiwe ; and if justice shall not be done him upon that 
tryall, he may then come to this Court for releife. 5 

This shows that subsequent to 1642 the jurisdiction exer- 
cised by the general court was supplementary to the work 
done by the regular judicial bodies of the commonwealth: a 
tendency toward separation of powers was slowly working 
itself out, and the general court was confining itself more 
strictly to its proper legislative business. 6 But the important 
points here are that throughout the judicial system of Massa- 

1 Recs., Ill, 211 ; V, 31. 2 Ibid., I, 239; II, 208. 

8 Colonial Laws (1889), p. 132. The edition of 1887, p. 22, says approved by 
county courts. * Ibid. (1887), p. 21. 6 Recs., II, 16. 

6 It will be recalled that in the statement of its own powers which the general 
court gave in 1614. that of judicature occupied a Drominent place. 
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chusetts the elected magistrate held the chief place, and that 
the courts were created by the legislature. 

Under the power given in the charter to defend its grant, 
arms and ammunition were early sent from England by the 
company. In February, 1629, arms for one hundred men 
were provided. 1 After the removal of the government a system 
of defense was soon developed. Constables were appointed to 
keep the peace, 2 and the obligation of watch and ward was 
enforced in the towns. 3 Orders were frequently issued for the 
enforcement of the assize of arms. 4 In March, 1631, for exam- 
ple, the assistants ordered the towns to see to it that all their 
inhabitants, save the magistrates and ministers, were supplied 
with arms. Militia companies were organized in the towns, 
and trainings were frequently held. 5 When in 1635 it was 
feared that a general governor might be sent over, fortifications 
were begun on Castle Island, at Boston, Charlestown and 
Dorchester. 6 Several committees were appointed by the gen- 
eral court to take charge of military affairs. When in 1636 
the danger was increased by the approach of the Pequot War, 
three militia regiments were organized by a grouping of the 
companies, and the governor was designated general. 7 It 
was at the same time provided that the members of each regi- 
ment should choose fit persons to be its colonel and lieutenant- 
colonel, and through their deputies present their names before 
the general court for approval. In the companies the same 
course should be pursued in reference to the offices of captain 
and lieutenant, and the nominees should be presented before 
the standing council for approval. 8 In 1643 9 it was enacted 

1 Recs., I, 26. 4 Ibid., I, 84, 93 et seq. 

2 Ibid., I, 76 et seq. s Ibid., I, 85 et seq. 

3 Ibid., I, 8$, 120 et seq. 6 Ibid., I, 123, 124. 7 Ibid., I, 1 87. 

8 This was a body created in 1 636, which consisted of members appointed by 
the general court for life. The only members ever appointed were Winthrop, 
Vane, Dudley and Endicott, three of whom were the most prominent among the 
governors of the colony. For a time immediate control of military affairs was in- 
trusted to it by the general court, but because of the exclusive official spirit mani- 
fested in the creation of this body it was always unpopular with the deputies and 
soon disappeared. 

9 Recs., II, 49, 77, 117, 191; III, 32, 397. See III, 285 et seq., for the law 
concerning commissions, which were granted by the general court. 
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that the command of the entire military forces of the colony 
should be given to a sergeant major-general, who should be 
chosen at the court of election, and that the troops of each 
shire should be under a sergeant-major elected by the freemen 
of the shire. Officers as low as the rank of a cornet received 
their commissions from the general court. This continued to 
be the system for filling military offices as long as the colony 
existed under the first charter. Here again the elected official 
was as prominent as he was in the other departments of public 
activity, and military power within the colony proceeded from 
the general court. Further, in 1641 provision was made for 
the choice in the court of election of an admiral at sea. 1 

While the Massachusetts Company was resident in England 
the levy of contributions upon stockholders was discussed in 
the general court, and by it they were voted, if voted at all. 2 
But taxation in the proper sense of the term became necessary 
when public functions were assumed by the corporation in the 
colony. Naturally, the general court would be the body to vote 
and appropriate these funds, but for reasons already stated the 
assistants exercised this power at the outset, though with the 
approval of the colonists. On September 7, 1630, the court of 
assistants at Charlestown voted that a certain quantity of 
provisions and money should be given to Captains Patrick 
and Underhill, and that the cost, with that of their lodging, 
should be met by a " publique charge." At its next session, 
September 28, it was ordered by the court that the sum of 
fifty pounds should be " collected ... by destresse out of the 
several plantations " for the above purpose, and to each town 
was assigned its quota. 3 The assistants at their November 
meeting voted a similar levy upon the towns for the payment 
of two of the ministers, Wilson and Phillips. 4 July 5, 163 1, 
a tax was voted by the same body "for the making of the 
creeke" at Newtown. 5 February 3, 1632, it was ordered 6 that 
sixty pounds .should be levied on the several plantations, to be 

1 Colonial Laws (ed. of 1887), p. 48. * Ibid., I, 82. 

2 Recs., I, 47, 62 et seq. 6 Ibid., I, 89. 
« Ibid.. I, 75, 77. « Ibid., I, 93. 



524 POLITICAL SCIENCE QUARTERLY. [Vol. XI. 

used toward the building of a palisade about Newtown. It was 
the last-named tax which occasioned the protest from Water- 
town against the exercise of the taxing power by the assistants 
alone, and through that led to the development of the system 
of representation. Apparently the assistants continued to vote 
taxes till 1634, when the general court, to which the deputies 
had just been added, ordered a levy of six hundred pounds for 
general public uses. 1 Thenceforward the taxing power was 
exercised by the general court, and annual levies followed in 
regular succession. The two leading financial officers of the 
colony were the treasurer and the auditor-general. The former 
official had existed in the company before its removal from 
England, and both before and after that event was chosen by 
the general court ; but after the establishment of the colony 
he was regularly chosen in the court of election. 2 The office 
of auditor-general was created in 1645 3 and was discontinued 
in 1657. In 1654 treasurers of the counties were for the first 
time elected by the freemen therein resident,* and became 
from that time permanent officials of the colony. In the 
important act of 1647, which first regulated the assessment 
and collection of the county rate, it was provided that the 
treasurer of the colony should send his warrants to the consta- 
ble and selectmen of each town, — these being elected officers, 
— and the constable should call together the inhabitants. 5 
These should choose one of the freemen as a commissioner, who 
with the selectmen should make out a list of all taxable persons 
in the town, and of the estimated value of their real and personal 
estates. After these lists had been prepared, the commission- 
ers of the towns in each shire should meet at the county seat 
and correct their lists, that is, equalize assessments. 6 These 

1 Recs., pp. 103, no, 129. 

2 Ibid., pp. 40, 65, 99, 118, 175, 195, etc.; Colonial Laws (ed. of 1889), p. 149. 
8 Ibid., II, 141 etseq.; IV \ 318. 

4 Ibid., Ill, 341 ; Colonial Laws (1889), p. 196 ; Colonial Laws (1887), p. 150, 
etc. ; Howard, p. 340. 

6 Ibid., II, 213 ; Howard, pp. 341 et seq. 

6 In 1668 two commissioners for each shire were first appointed by the general 
court to meet the town commissioners, and with them to equalize assessments 
between the shires. — Recs., IV 2 , 363. 
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should then be sent to the treasurer of the colony, who should 
issue warrants to the constables of the towns to collect the tax 
and pay it into the treasury of the jurisdiction. The treasurer 
must also keep accounts of all dues, receipts and payments 
to or by the colony, 1 including dues and receipts not only 
from rates, but from forfeitures, fines, gifts, legacies, rents, 
customs, etc. Payments should be made only by virtue of 
some settled custom, law or order of the general court, or, 
while that lasted, of the standing council. When the revenue 
derived from the administration of justice in a county was 
not sufficient to meet the expenses of its government, the 
county court could levy a rate. This also was collected by 
the constables; while the relation borne by the county treasurer 
to the fiscal system of the county was similar to that in which 
the colony treasurer stood to the financial system of the juris- 
diction. The accounts of the treasurers were audited by the 
auditor-general, often in conjunction with committees of the 
general court. After the disappearance of the office of auditor- 
general, that work was done exclusively by committees of the 
general court. The essentially democratic character of this 
system of taxation and revenue is further evidenced by the 
announcement as a general principle, 

that every inhabitant should contribute to all charges, both in Church 
and Commonwealth, whereof he doth or may receive benefit : And 
every such inhabitant who shall not contribute proportionably to his 
ability to all common charges, both Civil and Ecclesiastical, shall be 
compelled thereunto by assessment and distress. 2 

Proportional contribution by all to meet public needs had as its 
counterpart popular control over the expenditure of the funds 
thus collected. This principle was stated in the most compre- 
hensive terms in the Body of Liberties of 1641 : 

The Generall or publique Treasure or any part thereof shall never 
be expended but by the appointment of a Generall Court, nor any Shire 
Treasure but by the appointment of the freemen thereof, nor any 
Towne Treasure but by the freemen of that Township. 8 

1 Colonial Laws (1889), p. 196. 2 Ibid. (1889), p. 134. 

3 Body of Liberties, clause 78. 
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The internal organization and functions of the local commu- 
nities, the towns, within this commonwealth are not properly 
included within the subject I am here discussing. But that 
they were democratic in form and that they were organized 
under the authority and existed under the control of the gen- 
eral court is too well known to demand more than a passing 
reference. That their territorial affairs were so regulated has 
already been shown. The act of March, 1636, also bestowed 
on them rights of local government, which were to be exer- 
cised in and through a town-meeting. 1 The Body of Liberties 
again states clearly the origin of the selectmen, as well as the 
governmental position of the towns : 

The freemen of every Towne or Township shall have full power to 
choose yearly or for lesse time out of themselves a convenient num- 
ber of fitt men to order the planting or prudentiall occasions of that 
Town, according to instructions given them in writing, Provided noth- 
ing be done by them contrary to the publique laws and orders of the 
Countrie, provided also the number of such select persons be not 
above nine. 2 

But probably the appointing power was exercised in the earlier 
years of the colony in the towns and by the selectmen on a 
larger scale than elsewhere in the corporate system. Of the 
long list of officials through whom private activity was regulated 
in these local communities, a large proportion were appointed 
by the selectmen. 3 

Finally, the corporation of Massachusetts Bay assumed eccle- 
siastical functions which were exercised chiefly in the local 
communities. This was the part of the enterprise upon which 
the Puritan most set his heart, and from it originated the motive 
which led him to transfer the government of the colony into 
New England and renounce forever trade and land speculation 
as a corporate function. Said the general court in its first 
letter to Charles II: 

This viz*, our libertye to walke in the faith of the gospell with all 
good conscience according to the order of the gospell, . . . was the 

1 Recs., I, 172. 2 Body of Liberties, clause 74. 

• Howard, Local Constitutional History, pp. 83, 97. 
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cause of our transporting ourselves, with our wives, our little ones and 
our substance, from that pleasant land over the Atlanticke Ocean into 
this vast and wast wilderness, choosing rather the pure Scripture wor- 
ship, with a good conscience, in this poore, remote wilderness, amongst 
the heathens, then the pleasures of England with submission to the 
impositions of the then so disposed and so far prevayling hierarchie, 
which we could not do without an evill conscience. 1 

This cause and justification of their action, after the enterprise 
had been well launched, they never lost an opportunity to 
express. Before that, however, while Archbishop Laud was 
in a position to injure them, they were very reticent. Yet 
ministers were hired and sent into the colony while the com- 
pany was still resident in England. A church was organized 
at Salem, and when the charter was brought over the formation 
of local churches was continued. These congregations were 
gathered in the local communities, though from the legal stand- 
point they were not necessary parts of the towns where they 
existed. But in form they were quite in harmony with the sys- 
tem of which they constituted a part, for they were local eccle- 
siastical democracies. Had it been possible logically to develop 
this system, it would have led to a confederation of local 
churches wholly separate from the state. But in the face of 
almost certain opposition within the colony and from England 
that was not possible. Hence, as was done by the English 
Parliament after the Restoration, the system of the religious 
test was adopted by the Massachusetts general court. Not 
only did this change the character of the freemen, but it estab- 
lished a close relation between the ecclesiastical and the civil 
power within the colony. This drew in its train other laws 
and orders for protecting the churches and securing the reli- 
gious purity of the freemen. In 1634 it was enacted that 
only the general court had power to admit freemen. 2 In 1635 
a law was passed that none but freemen should vote in town- 
meetings on any measure of necessity or authority, such as the 
receiving of inhabitants or the laying out of lands. 3 In that 
year also 4 the elders were asked to consult about an order of 

1 Recs., IV 1,450. 3 Ibid., I, 161. 

1 Col. Recs., I, 117. * Ibid., I, 142. 
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discipline and to consider how far the magistrates might inter- 
pose to preserve uniformity and peace among the churches. 
In 1636 the magistrates first asserted the right to control the 
institution of churches. 1 They would approve of no churches 
thereafter formed unless, previous to their organization, the 
magistrates and elders had been notified and had signified their 
approval. No person who was a member of a church not thus 
approved should be admitted as a freeman. In 1637 and 1638 
orders were passed providing that all inhabitants, non-freemen 
as well as freemen, should be taxed for the support of the 
clergy and of public worship. 2 By the orders of 1643 and 
1647 provision was made that all church members who had not 
applied for admission as freemen should be dealt with by the 
churches and not be exempted from the burdens of office-holding. 3 
In 1646 attendance at church was made compulsory under 
penalty of a fine of five shillings. 4 Thus developed an important 
body of legislation, the result of which was, so far as possible, 
to guarantee the permanence of the ecclesiastical system by 
establishing over it the control of the government. Questions 
more or less purely ecclesiastical in character were brought in 
large numbers before the secular courts. The advice of the 
clergy concerning these, as well as about questions wholly sec- 
ular, was frequently sought. On the plea, familiar also in 
Europe, that by the expression of certain religious opinions the 
public peace was disturbed, civil penalties were inflicted for 
heresy and kindred offenses. As the government became more 
involved in religious controversies and struggles, the churches, 
in spite of themselves, became to an extent secularized. A 
system essentially mediaeval 6 in its character, though it devel- 

1 Col. Recs., I, 168. 

2 Ibid., I, 216, 240 ; principle reaffirmed, II, 60, 209. Of course the payments 
made at the public charge in 1630 to Mr. Phillips and Mr. Wilson, already referred 
to, meant the same thing. 

8 Ibid., II, 38, 208. * Ibid., Ill, 99. 

6 That the view of the Puritan concerning historical development was essentially 
mediaeval, an examination of the literature of the movement will abundantly prove. 
To him it was the result of the providential dealings of God with men, culminating 
in the establishment of the kingdom of God on earth and the ruin of all its oppo- 
nents. Winthrop and Bradford, for example, thought the founding of their colonies 
to be not unimportant chapters in this great chronicle. 
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oped out of a violent protest against medievalism, thus arose. 
The churches, though in theory largely independent local bodies, 
soon had to combine under the favor and protection of the gov- 
ernment in order to uphold their polity. We soon find them 
holding synods, and even uniting for this purpose with neigh- 
boring colonies. Thus grew up a federal system of church 
relationships in which, though the congregations remained the 
source of power, ample provision was made for the strength 
and independence of the clergy. 

Having now completed our review of the functions assumed 
by the Massachusetts Company in consequence of its develop- 
ment into a colony, we must in closing indicate the source of 
political conflicts within this organism. There was no organic 
reason for conflict between the different elements of the general 
court, for they all derived their powers from the same source, 
and held them by similar tenure and for the same term. So far 
as their origin and form were concerned, all the parts of this 
structure were similar and consistent. The communities 
which made up this colony were for the most part peopled by 
farmers, among whom there were no sharp distinctions of 
wealth or social position. To be sure, in Massachusetts as 
in the other colonies, many points of social etiquette and 
custom which savored of class distinctions were punctiliously 
observed, but they were not of sufficient importance to deter- 
mine the type of political society. Still there were bitter and 
prolonged struggles in Massachusetts under the first charter, 
showing that in this seemingly self-consistent democratic sys- 
tem there were elements of strife. We have seen the begin- 
ning of this conflict in the successful efforts of the freemen to 
take from the assistants the exclusive power to tax. It appeared 
again in 1634 when the inhabitants of Newtown asked for leave 
to remove to the Connecticut. 1 The majority of the assistants 
were opposed to granting the request, while the majority of 
the deputies were in favor of granting it. 

Upon this [says Winthrop] grew a great difference between the gov- 
ernor and the assistants and the deputies. They would not yield the 

1 Winthrop, I, 167 et seg. 
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assistants a negative voice, and the others (considering how danger- 
ous it might be to the commonwealth, if they should not keep that 
strength to balance the greater number of the deputies) thought it 
safe to stand upon it. 

The demand of the deputies at this time evidently was that 
the general court should not only sit, but vote, as a single 
democratically organized assembly ; and in that case the numeri- 
cal superiority of the deputies would enable them to carry the 
day. But in this they did not succeed. At the next election, 
however, some changes were made in the personnel of magis- 
trates, after which leave was granted to the towns desiring it to 
remove. 1 Again in 1642, after the legislative equality of assis- 
tants and deputies had been affirmed, the controversy was 
resumed. This time it was occasioned by the celebrated dis- 
pute over the ownership of a sow between Mrs. Sherman and 
Capt. Robert Keayne. 2 The controversy was intensified by the 
jealousy existing among the people of Salem and the remoter 
towns of the north because they were governed so exclusively 
by a group of magistrates living in and about Boston. 
Winthrop's management of relations with the French on the 
north strengthened the feeling of opposition. Attacks were 
made on the standing council, and also on the magistrates, 
because of their continuance as an independent component 
of the legislature, and because of the large administrative 
discretion they used. The opposition culminated in a proposal 
to move the seat of government into the northern part of 
the colony, and to add four members from that region to the 
board of magistrates. 3 The attack on the discretion of the 
magistrates was directed against the independent manner in 
which they exercised their administrative and judicial powers, 
chiefly when they were acting as responsible heads of the gov- 
ernment during the recesses of the general court. It included, 
among other things, a demand that specific penalties should be 
fixed by law for all offenses. It was provoked in part by the 

1 Winthrop, I, x88, 191, 204, 223. 

2 Ibid., I, 377 et seq.; II, 77, 83 et seq. 
* Ibid., II, 204. 
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frequency and summary way in which the magistrates arrested, 
examined, imprisoned or bound over suspected or obnoxious 
persons, and that from much the same motives of public policy 
which induced the king to act through Star Chamber or High 
Commission in England. In the course of this discussion the 
deputies urged that, so far as the governor and assistants were 
concerned, the general court was supreme, for they derived their 
power wholly from it ; and that, as had been done in previous 
cases, the charter might be departed from with impunity. But as 
in the charter the governor and assistants were clearly made an 
administrative council, the magistrates fell back upon it, and 
argued that their position was anterior to written laws and to 
courts, and that their powers must be coextensive with the 
needs of administration. 1 This view received the support of 
the clergy and prevailed. 

The legislative independence of the assistants was popularly 
called their veto power or their right to the negative voice. 
The assault on this involved a discussion of their position in 
the general court, as provided in the charter. Winthrop was 
able to show, as we have seen, that according to the charter 
they held in the court the position of a quorum. He claimed 
also, though apparently without justification, that this implied 
the power on the part of the assistants to assent to and hence 
to reject all propositions brought before the court, and there- 
fore that the negative voice was original and fundamental. 
Not only, he argued, was the presence of the quorum of 
assistants necessary to a legal session of the general court, but 
they as a distinct body must legislate in it. 2 Here again on 
the general issue the elders supported the magistrates, and 
the position of the latter was made impregnable by the divi- 
sion of the legislature into two distinct houses with co-extensive 
powers. The magistrates were accordingly successful in pre- 
serving both their administrative discretion and their negative 

1 Winthrop, II, 204 et seq., 251 et seq. ; Recs., II, 90-96. 

2 See Winthrop on the negative vote, Life and Letters, II, 428. Compare the 
view he there gives of the power of the quorum with the commissions of the 
peace, and the comments on the same, in Lambard, Eirenarchia, pp. 34, 46, and in 
Burns, Justice of the Peace (nth ed.), Ill, 7, 19. 
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voice. Thus ended the most important political struggle under 
the first charter. 

The other internal conflict of this period was occasioned by 
the efforts of various religious nonconformists, like the Antino- 
mians, the Presbyterians and the Quakers, to obtain freedom of 
worship or to break down the established ecclesiastical system. 
Connected with these were the silent efforts of the non-freemen, 
of which occasional hints appear, to obtain the franchise through 
an abolition of the religious test. After 1660 both these forms 
of conflict ceased, and the colony became, externally at least, a 
unit in carrying out its policy of passive resistance to the 
crown. 

If now we seek for the cause of these struggles, a cause 
which determined the form they took, we shall find it in the 
connection between the civil and the ecclesiastical power within 
the colony. That caused the alliance between the elders and the 
magistrates, a combination which was usually powerful enough to 
carry elections and to control the general court, and which gave 
to the system strength at the center sufficient for nearly two 
generations to resist all attacks. From this alliance proceeded 
a definite policy, strong administrative traditions and a rigid 
conservatism combined with a tendency to aggression which 
showed itself whenever, in conflict with weaker neighbors, the 
interests of the colony could be promoted. The clique of mag- 
istrates and elders which thus governed Massachusetts had its 
center at Boston. It was for the time and place an unusually 
able group of men — in intellectual and moral qualities an 
aristocracy. Its members were dignified and sought, as cir- 
cumstances permitted, that their public functions should be 
attended with a certain pomp, which is also indicative of the 
aristocratic spirit. As is well known, these leaders did not be- 
lieve in democracy — that is, in equality — either as a social or 
a political ideal ; and they did not hesitate to express their dis- 
belief in it. They were vividly conscious of the intellectual, and 
particularly of the moral, distinctions between men, and they 
were committed to the maintenance of a system in which 
these received perhaps too exclusive recognition. But in order 
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to establish and perpetuate the Puritan system they, by their 
ability and official influence, checked the tendencies toward 
pure democracy which were inherent in the beliefs of the Mas- 
sachusetts colonists and in the social conditions under which 
they lived. The application which they made of the religious 
test to the exercise of the suffrage, combined as it was with the 
rigid inquisition to which candidates for church membership 
were subjected, divided society more sharply than could be done 
by any property qualification which is practicable in the modern 
state. As the result of this measure the freemen became within 
the total population of the colony a politically and socially 
privileged class. Within the class of freemen the relatively 
permanent group of magistrates and elders held a position of 
leadership which was partly official, partly political, in its char- 
acter. In this sense and to this extent Puritan Massachusetts 
was aristocratic, 1 and the presence of this element in a society 
which was otherwise singularly democratic in its organization 
occasioned the internal political conflicts under the first charter. 
With the decline, then, of religious fervor and the disappearance 
of the religious test might be expected the removal of the most 
serious internal obstacles to the triumphant assertion of the 
democratic spirit in Massachusetts. Herbert L Osgood 

1 See Col. Recs., II, 95. 



